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Manuel Cardenas appeals his conviction for one count of possession of

pseudoephedrine, a listed chemical under the Controlled Substances Act.  Cardenas

argues that the district court lacked subject-matter jurisdiction to hear this case

because a conviction for intrastate possession of a listed chemical is beyond the

reach of Congress’ Commerce Clause power.   He argues, further, that the district

court erred under United States v. Booker, 125 S.Ct. 738 (2005), when it imposed a

210-month sentence.  We reject Cardenas’ Commerce Clause challenge but remand

for resentencing under United States v. Ameline, 409 F.3d 1073 (9th Cir. 2005) (en

banc). 

Because the parties are familiar with the facts, we do not recite them in

detail.  Cardenas was found guilty of a single count of illegal possession of

pseudoephedrine, a listed chemical under 21 U.S.C. § 841(c)(2).  On May 3, the

district court sentenced Cardenas to 210 months of imprisonment, a three-year term

of supervised release, and a special assessment fee of $100.  Cardenas filed a

timely notice of appeal, and we have jurisdiction under 28 U.S.C. § 1291.

Cardenas’ constitutional challenge raises a question of the district court’s

subject-matter jurisdiction, which is reviewed de novo.  United States v. Tisor, 96

F.3d 370, 373 (9th Cir. 1996).  Cardenas’ Sixth Amendment challenge, not raised

before the district court, is reviewed for plain error.  Ameline, 409 F.3d at 1078. 
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This case is controlled by the Supreme Court’s decision in Gonzales v.

Raich, 125 S.Ct. 2195 (2005).  Raich reiterated Congress’ broad Commerce Clause

power to outlaw interstate trafficking of illegal substances under the Controlled

Substances Act (“CSA”), including the intrastate cultivation of marijuana plants

for medicinal purposes.  The Raich Court rejected the argument, also raised by

Cardenas, that United States v. Lopez, 514 U.S. 549 (1995), and United States v.

Morrison, 529 U.S. 598 (2000), dictate otherwise.  So do we.  Pseudoephedrine, a

key ingredient in the manufacture of methamphetamine, is plainly an “essential

part of the larger regulatory scheme” of the CSA, see Raich, 125 S.Ct. at 2211 – if

not more so – than the cultivation of intrastate medical marijuana.  

Cardenas’ proposed distinction between listed chemicals and controlled

substances does not bear scrutiny given Congress’ intent under the CSA to reach

the “manufacture, local distribution, and possession” of controlled substances.  21

U.S.C. § 801(3) (emphasis added).  See also id. at § 801(2) (“The illegal

importation, manufacture, distribution, and possession and improper use of

controlled substances have a substantial and detrimental effect on the health and

general welfare of the American people.”).   

The District Court considered the Sentencing Guidelines mandatory during

sentencing.  However, “where the district court did not treat the sentencing



4

guidelines as advisory but the defendant’s sentence was not enhanced by

extra-verdict findings,” a nonconstitutional sentencing error has occurred. 

Ameline, 409 F.3d at 1084 n. 8.   We remand so that the district court may, if

necessary, resentence Cardenas in a manner consistent with Booker and Ameline.

AFFIRMED in part and REMANDED for resentencing.


